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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE(FTC) 

SONITPUR, ASSAM. 

 
Criminal Appeal No.19(S-2)/2019. 

Arising out of N.I. Case No.12/2014. 
 
 

Present :-    Sri S. K. Ghosh, AJS 
        Additional Sessions Judge(FTC), 
        Sonitpur, Tezpur. 
 
 

This appeal has been filed challenging the impugned judgment and order 

dated 28.05.2019, passed by the learned Addl CJM, Sonitpur, Tezpur in N.I. Case 

No.12/2014, u/s.138/142 of the N.I. Act. 

 

  Sri Bijit Kalita. 

                             ....……..Appellant/Accused. 
 
     -Vs- 
 
   1.State of Assam, 
   2.Sri Keshab Baruah. 
 

   ......….Respondent/Complainant. 
 
 
Advocates who appeared in this case are: 

 

Mr.A. Bhuyan & Ors  …..Learned Advocate for the Appellant/Accused. 

Mr.K. Deka & Ors   ......Learned  Advocate for the Respondent/Complainant. 

 

Appeal filed on  : 21.06.2019. 

Argument heard on  : 31.03.2022. 

Judgment delivered on : 06.04.2022. 

 

J U D G M E N T. 

 

1.  The instant appeal is preferred against the impugned judgment 

and order dated 28.05.2019 passed by the learned Addl. CJM, Sonitpur, Tezpur 
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in N.I. Case No.12/2014, u/s.138 of N.I. Act whereby convicted and sentenced 

the accused/appellant to pay a fine of Rs.2,00,000/- (Rupees two lakhs) only in 

default to suffer S.I. for 1(one) month. 

 

2.  The prosecution case in a nutshell is that the accused Bijit Kalita, a 

school teacher had acquaintance and good relationship with the complainant 

since long. Accused Smti Bhabani Kalita, the wife of Bijit Kalita is having her own 

business of Poultry Farm. Both of them approached the complainant for a loan of 

Rs.1,50,000/-. On being repeatedly requested by the accused persons, he lent an 

unsecured loan for an amount of Rs.1,50,000/- without any interest on 10-02-

2013. Both the accused had promised to repay the loan amount within 6 months 

and after 6 months i.e. on 23-10-2012 the accused persons issued cheque 

bearing No. 563828 amounting to Rs.1,50,000/- which on being presented on 

06-01-2014 at SBI, Tezpur Branch, was dishonoured and communicated on 09-

01-2014 for insufficient fund in the account of accused. Thereafter, complainant 

through his advocate Sri Chiranjib Ghosh sent statutory notice, with registered 

AD, on 21-01-2014 as per provisions of Sec 138 of NI Act. The notice was duly 

served on the accused persons on 22-01-2014 and 25-01-2014 respectively 

according to track consignment report of Postal department but they neither 

made any enquiry about the said notice nor did they make any payment and as 

such the case has been filed. Hence the case. 

 

3.  Based on the complaint, the case was registered and summons 

was issued to the accused to face trial.  On the appearance of the accused 

before the Court, particulars of offence u/s 138/142 of N.I. Act has been 

explained to them to which they pleaded not guilty and claimed to be tried.  

 

4.  Parties went with the trial on the points for determination 

formulated by the learned Court below. 

 

POINTS FOR DETERMINATION. 

 

(i) Whether the accused had issued A/C payee cheque No. 
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563828 for Rs.1,50,000/- dated 23-10-2013 of SBI, Tezpur 

Evening Branch, payable to the complainant in discharge of 

their debt and liability to the complainant ? 

(ii) Whether the cheque was returned to the complainant by Bank 

due to insufficiency of fund in the account of the accused to 

honour the cheque?  

(iii) Whether the complainant had made demand for payment of 

the said amount of money by giving a written notice to the 

accused within 30 days of receipt of information by him from 

the bank regarding the return of the cheque as unpaid? 

(iv) Whether the accused had failed to make payment of the said 

amount of money to the complainant within 15 days of the 

receipt of the notice? 

(v) Whether the complainant is entitled to the relief/relieves as 

prayed for? 

 

5.        During trial the complainant side examined five witnesses 

including the complainant himself. Thereafter the accused was examined u/s. 

313 Cr.P.C. Subsequent thereto the accused examined one witness in their 

support. 

6.        After closure of evidence, the learned Court below heard 

arguments advanced by learned counsel for both sides and disposed of the case 

vide judgment and order dated 28.05.2019 passed by the learned Addl. CJM, 

Sonitpur, Tezpur in N.I. Case No.12/2014, u/s.138 of N.I. Act whereby convicted 

and sentenced the accused/appellant to pay a fine of Rs.2,00,000/- (Rupees two 

lakhs) only in default to suffer S.I. for 1(one) month. 

 

7.       Being aggrieved by and dissatisfied with the said judgment and 

order dated 28.05.2019 passed in N.I. Case No.12/2014, by the learned Addl. 

CJM, Sonitpur, Tezpur the accused as appellant preferred this appeal mainly on 

the following amongst other: 
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G R O U N D S. 

I. For that on proper appreciation of facts, the learned trial Court 

should have acquitted the accused/appellant instead of 

convicting and sentencing him and as such the said order of 

conviction is liable to be set aside.  

II. For that the learned trial Court has totally failed to analyze the 

evidence on record which is no way established any reliable 

and trustworthy link between the accused/appellant and his 

involvement in the alleged offence. Hence, the impugned 

judgment and order is liable to be set aside. 

III. For that the learned trial Court has placed undue reliance on 

the complainant and his witnesses. The evidence of those 

witnesses were full of omissions and contradictions on vital 

points. Moreover, the complainant failed to show the source of 

fund from where he lent Rs.1,50,000/- to the 

accused/appellant. The complainant in his cross-examination 

has categorically stated that he took a personal loan from SBI 

from where he lent money to the accused. But the 

complainant failed to prove this fact during trial. Further, the 

complainant has admitted in his cross-examination that the 

accused/appellant would ready to give extra money over and 

above the loan amount which means complainant is charging 

extra on total loan amount. Further, the learned trial court has 

failed to appreciate the defence version that the complainant is 

a money lender which is also admitted by PW2. But, 

surprisingly the learned court below did not consider the above 

aspect and took the opposite view and convicted the 

accused/appellant without any lawful reason and as such the 

conviction based on such type of illegal findings are liable to 

be set aside.  

IV. For that from the cross-examination of PW2 & 3 it was come 
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out that they do not know anything about the terms and 

conditions of the alleged monetary transaction that took place 

between the complainant and the accused/appellants. The said 

witness i.e. PW2 & 3 are purely chance witnesses and their 

presence in the place of occurrence on the alleged date was 

very much doubtful. Moreover, there were serious omissions 

and contradictions in their statements which the learned trial 

court failed to notice. Since the genesis of the case is based on 

doubtful circumstances so on the basis of such facts and 

circumstances a person cannot be convicted and as such the 

judgment and order is liable to be set aside.  

V. For that the learned trial court in her judgment has picked up 

some portion of the evidence from the examination-in-chief 

portion only and completely ignored and overlooked the cross-

examination portion of the evidence. Further, during cross-

examination of PWs, defence has brought out some important 

facts which were very much relevant in the outcome of the 

entire case. But unfortunately the learned trial court failed to 

appreciate the said facts emerged during cross-examination of 

the PWs and did not whisper about it in the judgment. Again 

the learned trial court completely disbelieved the evidence of 

DW1 and completely rejected his version on the basis of 

surmises and conjectures. As such the judgment and order 

passed by learned trial court is an incomplete one and liable to 

be set aside.  

VI. For that at any rate the sentence passed on the 

accused/appellant is too harsh and excessive and as such 

liable to be set aside.  

8.  Upon the above circumstances it is therefore prayed to admit this 

appeal, call for the case record of N.I. Case No.12/2014, stay operation of the 

impugned judgment and order till disposal of the appeal and after hearing both 

the sides, set-aside the impugned judgment and order dated 28.05.2019 passed 
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by the learned Addl. CJM, Sonitpur, Tezpur and pass any other order/orders as 

deem fit and proper. 

 DECISION AND REASONS FOR THE DECISION : 

 

9.   During the course of appeal hearing leaned counsel for the appellant 

advanced argument on the grounds set forth in the appeal memo. He has also 

strenuously submitted that  the complainant in his evidence stated that he took a 

personal loan of Rs.2.5 Lakhs from bank and the reform he has given the loan 

amount to the accused but no document to that effect has been submitted in the 

one hand and on the other hand if anyone is in necessity then only he draws 

personal loan and the complainant obviously drawn personal loan for his own 

necessity and on that count advancing an unsecured loan of Rs.1.5 lakhs to the 

accused is not believable one. Further the PWs-2 and 3 are the chance witnesses 

and PW-2 has stated that he used to take loan of Rs.5/10 thousand from the 

complainant and PW-3 has stated that he is good friend of the complainant and 

they were present there only as outsider. As such their evidence is not 

trustworthy whereas DW-1 being friend of both the complainant as well as 

accused stated that accused took loan of Rs.50,000/- in his presence and as 

security the complainant took cheques from the accused and his evidence 

remains totally unrebutted and thereby defence has been able to discharge it’s 

burden. But the learned Court below failed to appreciate these aspects of the 

matter and came to a wrong conclusion and thereby convicted the accused, 

which deserves interference. Hence, he has prayed for setting aside the 

judgment and order of the learned Court below allowing the appeal.  

 

10.  In support of his submission, he has relied upon the following 

decision: 

(i) Anss Rajashekar-Vs- Augustus Jeba Ananth reported in AIR 2019 SC 

942. 

 

11. On the counter, learned counsel representing the respondent, submitted 

that the complainant and his witnesses very convincingly established that the 

accused took loan of Rs.1.5 Lakhs from the complainant and in discharge of the 
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said loan cheque in question(Ext.7) has been issued and on being presented the 

Ext.7 with the baker of the complainant, same has been dishonored by the 

banker on the ground of insufficiency of fund in the bank account of the accused. 

Thereafter a demand notice has been sent to the accused claiming payment of 

the loan amount but the accused inspite of delivery of the notice failed to make 

payment. Thus the case has been filed and in course of trial, the banker proved 

issuance of cheque by the accused and dishonor thereof due to insufficiency of 

fund and thus the learned Court below rightly decided the case. As such the 

judgment and order passed by the learned Court below does not deserve any 

interference. Hence, prayed for affirming the judgment and order of the learned 

Court below dismissing the appeal. 

 

12.  In support of his submission, he has relied upon the following 

decisions : 

(i) Uttam Ram-Vs- Devinder Singh Hudan and another reported in 

2019  0 Supreme(SC)1157. 

(ii) Rohitbhai Jivanlal Patel-Vs- State of Gujarat and another 

reported in 2019  0 Supreme(SC)300, and 

(iii) Bir Singh-Vs- Mukesh Kumar reported in [2019 (195) AIC 155 

(SC)] 

 

13.         I have meticulously gone through the decisions so referred and 

relied upon by the learned counsel for both the sides. 

 

14.  For better appreciation of rival submissions it would be just and 

proper to reproduce Sections 118 (a), 138 and 139 of the NI Act, which are as 

under: 

 

"118. Presumptions as to negotiable instruments.- 

Until the contrary is provided, the following presumptions shall be made- 

(a) of consideration: that every negotiable instrument was made or drawn 

for consideration, and that every such instrument when it has been 

accepted, indorsed, negotiated or transferred, was accepted, indorsed, 
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negotiated or transferred for consideration; " 

"138. dishonour of cheque for insufficiency, etc. , of funds in the 

account.- Where any cheque drawn by a person on an account maintained by 

him with a banker for payment of any amount of money to another person from 

out of that account for the discharge, in whole or in part, of any debt or other 

liability, is returned by the bank unpaid, either because of the amount of money 

standing to the credit of that account is insufficient to honour the cheque or that 

it exceeds the amount arranged to be paid from that account by an agreement 

made with that bank, such person shall be deemed to have committed an 

offence and shall, without prejudice to any other provision of this Act, be 

punished with imprisonment for a term which may extend to 2[two year], or with 

fine which may extend to twice the amount of the cheque, or with both: 

Provided that nothing contained in this section shall apply unless- 

(a) the cheque has been presented to the bank within a period of six months 

from the date on which it is drawn or within the period of its validity, 

whichever is earlier; 

(b) the payee or the holder in due course of the cheque, as the case may 

be, makes a demand for the payment of the said amount of money by 

giving a notice in writing, to the drawer of the cheque, within 30[thirty] 

days of the receipt of information by him from the bank regarding the 

return of the cheque as unpaid; and 

(c) the drawer of such cheque fails to make the payment of the said amount 

of money to the payee or as the case may be, to the holder in due 

course of the cheque within fifteen days of the receipt of the said notice.  

Explanation.-For the purposes of this section, "debt or other liability" means a 

legally enforceable debt or other liability. " 

"139. Presumption in favour of holder.-It shall be presumed, unless 

the contrary is proved, that the holder of a cheque received the cheque, of the 

nature referred to in Section 138 for the discharge, in whole or in part, of any 

debt or other liability".  
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      In the case of Krishna Janardhan Bhat–Vs-Dattatraya G Hegde 

reported in (2008) 4 SCC 54,the Hon’ble Apex Court has observed that section 

138 of the NI Act has three ingredients viz.  

 

(i) that there is a legally enforceable debt 

(ii) that the cheque was drawn from the account of bank for discharge in 

whole or in part of any debt and other liability which presupposes a 

legally enforceable debt; and 

(iii) that the cheque so issued had been returned due to insufficiency of 

funds.  

15.  From the above proposition of law, it can be narated that in a 

complaint under Section 138 of the NI Act the initial presumption that the 

negotiable instrument must have been issued to discharge a legally enforceable 

debt or liability in favour of holder of the instrument, in view of section 118 (a) 

and section 139 of the Act, unless the contrary is proved by the accused.  

 

16.  It is equally true that the averments made in the complaint 

petition about the debt or liability of the accused cannot be taken as a gospel 

truth just because it is accompanied by a cheque, bearing the signature of the 

accused. In other words, a cheque may be issued by a person under various 

circumstances and there may be certain developments in between the date of 

issuance of the cheque and presentation of the same in the bank. In certain 

cases signed cheques may also land in the possession of some persons, who may 

misuse the same by way of projecting a case of payment against a debt. This is 

the reason that the accused persons have been given the scope to rebut the 

presumption by way of projecting a plausible defence case during the cross 

examination of complainant and it’s witnesses or on the basis of materials on 

record. It is not mandatory for an accused to stand in the dock to prove its alibi 

since the standard of proof of the case of the accused is only that of 

"preponderance of probabilities" and not that of proof beyond all reasonable 

doubt. At the same time putting up a fancy story, without any substance, as a 
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defence is not sufficient to discharge the burden that the cheque was not issued 

against any debt or liability. 

 

 

17.  Now, I deem it proper to discuss the relevant evidence on record 

to ascertain whether the impugned judgment and order is legally sustainable or 

not ? 

18.   The complainant as PW-1 submitting his evidence in affidavit 

reiterated the story of his complaint. During cross examination it is elicited from 

PW-1 that Bijit Kalita is his friend still. He went to visit Bijit Kalita, hearing about 

his accident. Accused once told him about amicable settlement of the case during 

illness. Bijit is a teacher by profession. Accused had an abnormal son who 

expired about one year ago. He paid Rs.1.5 Lakhs to the accused in one time on 

10.02.13 at his own residence in presence of his two friends namely AmulyaDeka 

and Mukut Ch. Deka. Accused took the amount from him as loan but he did not 

charge any interest. But accused voluntarily promised to give some more amount 

on the principal. He has not submitted any document of loan in the Court. After 

5/6 months of lending money, accused gave the cheque which was  filled up. No 

document was executed at the time of advancing loan to the accused but it was 

given on good faith. He has presented the cheque thrice with his banker i.e SBI, 

Main Branch, Tezpur Branch but he does not remember the dates of 

presentation. The said cheque has been given to him in the month of 

October,2013 at the residence of Bijit Kalita. He has denied all the suggestions 

thrown by the defence. 

 

19.  Amulya Deka as PW-2 submitting his evidence in affidavit 

confirmed that in presence of him and Mukut Ch. Deka accused took loan 

amount of Rs.1,50,000/- from the complainant on 10.02.2013 at the residence of 

the complainant with the assurance that the accused would return the loan 

amount with a span of six months. He has also stated that in discharge of the 

said loan a cheque of Rs.1,50,000/- has been issued by the accused in favour of 

the complainant and on presentation of the said cheque with the banker of the 

complainant, same was dishonoured due to insufficiency of fund in the bank 

account of the accused persons.   During cross examination it is elicited from him 
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that complainant Kesab Baruah is his good friend and works in Public Health 

Department. Keshab Baruah used to advance loan to his relatives and known 

persons. In need he used to take loan of Rs.5,000/- or Rs.10,000/- from the 

complainant. In presence of him and another friend complainant gave Rs.1.5 

Lakhs to the accused at his residence. He does not know whether there was 

execution of document or not in respect of the transaction. As to why the 

transaction took place, he does not know. There is still access between the 

parties. Accused Bijit Kalita met with an accident. He neither knows the terms 

and conditions nor he is acquainted as to when the money would be returned. 

Complainant gave the money to the accused but he does not know whether the 

complainant in discharge of obligation gave the money to the accused. He has 

seen counting of currency notes of the denomination of Rs.500/- by Keshab 

Baruah and heard that the amount was Rs.1.5 Lakhs. As an outsider he was 

present there. He has no knowledge as to why the said transaction took place. 

Complainant has shown him the cheque but he does not know who has given the 

cheque to whom and for what amount. He does not know after issuance of 

cheque what happened. He has denied all the suggestions of defence. 

 

20.  Mukut Ch. Deka as PW-3  also in his evidence on affidavit stated 

that on 10.02.2013 in his presence and in presence of Amulya Deka, the 

complainant gave Rs.1.5 Lakhs to the accused persons in the house of the 

complainant and the accused promised to repay the said amount within a span of 

six months. He has further stated that in discharge of the said loan amount 

accused issued a cheque in favour of the complainant which the complainant 

presented with his banker but it was dishonoured due to insufficiency of fund in 

the account of the accused. During cross examination he has stated that he and 

Amulya Deka went to the house of the complainant and has seen that the 

complainant gave Rs.1.5 Lakhs to the accused persons but he did not count the 

money. He has seen the transaction only but there was no execution of any 

document. He does not know who and when the amount would be returned to 

whom. He does not know the amount of the cheque but knows that the accused 

persons issued the cheque. He is not acquainted about subsequent development 

after issuance of cheque. 
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21.  Sourav Kr. Borkakoty, the Chief Manager, SBI, Tezpur Bazar 

Evening Branch as PW-4 stated that Ext.7, Cheque 563828 is a cheque of SBI, 

Tezpur Bazar, Evening Branch against Savings Account Number 30876752597 

standing in the name of Bhabani Kalita and Bijit Kalita jointly. The account is 

maintained in their branch. The said cheque has been issued by the account 

holder in favour Keshab Baruah for an amount of 1.5 Lakhs dated 23.10.13 

containing signature of Bijit Kalita although account stands in the name of 

Bhabani Kalita and Bijit Kalita jointly. He has brought the statements of the said 

account for the period 01.10.13 to 31.12.14.Ext.9 is a computer generated 

documents regarding issuance of cheque of account No.30876752597 wherein 

Ext.9(1) is his signature. Ext.10 is the statement of Account No.30876752597 

containing 10 pages wherein Ext.10(1) to Ext.10(10) are his signatures. In the 

said account no amount of Rs.1.5 lakhs was deposited during the period w.e.f 

01.01.13 to 31.01.14.During cross examination it is elicited from him that he was 

not serving in Tezpur SBI Evening Branch during the period while the disputed 

cheque was returned to the said bank for insufficient fund. He has certified Ext.9 

and Ext.10 being Head of the branch. 

 

22.  Smt. Reena Das, Chief Manager, Tezpur Main Branch of SBI as 

PW-5 has stated that Account No.30034234845 stands in the name of Keshab 

Baruah maintained in their branch. As per bank statement of Savings bank 

account of Keshab Baruah-30034234845, there was no clearance of the cheque 

bearing No.563828 (Ext.7). Ext.11 is the said bank statement of Keshab Baruah 

from 23.10.13 till date which contains 5 pages wherein Ext.11(1) to Ext.11(5) are 

her signatures. Had if been the cheque was honoured, it must have been 

credited in the statements and reflected accordingly. Ext.8 is the cheque return 

memo of their bank dated 09.01.14. The cheque was dishonoured due to 

insufficient fund and as such the cheque was returned.  

 

23.  During cross examination she has stated that on the event of 

cheque of same bank, cheque is posted in the account after ensuring sufficiency 

of fund in the concerned account and then only it is reflected in the statements. 
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As such Ext.11 does not reflect the posting of the cheque but it might have been 

reflected, if the cheuqe was honoured. Since core banking system is prevailing 

and drawer bank is also being SBI, they have not sent the cheque to SBI, Bazar 

Branch physically for collection but checked the concerned account about 

sufficiency of fund.   

 

24.  Uttam Kr. Konch as DW-1 has stated that he knows both the 

complainant and accused persons. Accused Bijit Kalita is a teacher and Bhabani 

Kalita is the wife of Bijit Kalita who is housewife and also had a Kroiler Chicken 

Firm. Accused persons had a physically and mentally retarded son by birth who 

died on 11.07.2015. He also knows that the accused persons jointly taken a loan 

of Rs.50,000/- from the complainant for the treatment of their son in three 

installments i.e Rs.20,000/-; Rs.10,000/- and Rs.20,000/- in the first part of the 

year 2013. He being the friend of both the accused and complainant was present 

at the time of all the three transactions and also know the fact that the 

complainant taken interest @10% on the principal amount of Rs.50,000/-. As a 

security the complainant took the ATM Card with pin number of the accused and 

on expiry of a month, complainant used to withdraw Rs.5,000/- from the account 

of the accused being interest. The accused on being frightened, in the month of 

September,2013 accompanied with him went to the house of the complainant 

and asked for return of the ATM Card and in return complainant asked the 

accused to give three blank cheques and accordingly accused issued three blank 

cheques and got return the ATM Card from the complainant. Accused never took 

loan of Rs. 1.5 Lakhs from the complainant but the complainant in violation of 

verbal commitment to the accused filed the case. During cross examinant it is 

elicited from him that in the month of Janury,2013 accused took Rs.20,000/- 

from the complainant and at that time he and wife of accused Bijit namely 

Bhabani Kalita were present. Accused took Rs.10,000/- in the month of February 

and Rs.20,000/- in the month of March from the complainant. No document is 

submitted to show that complainant took interest on the principal amount. 

 

25.  Now in the context of the evidence and statements of the accused 

recorded u/s.313 Cr.P.C in the case in hand, it appears that it is neither disputed 
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that cheque in question had been issued by the accused Bijit Kalita nor it is 

disputed that the cheque had been dishonoured due to insufficiency of fund in 

the joint Savings Bank account of the accused persons. On the contrary 

complainant discharging his initial burden proved the said facts adducing 

evidence. So, far legally enforceable debt is question, according to the 

complainant it was Rs.1.5 Lakhs with the promise to return the said amount 

within six months and after about six months accused issued a cheque which on 

being presented with his banker, it was dishonoured whereas accused asserted 

that he took loan of Rs.50,000/- from the complainant at the rate of interest of 

10% per month and the complainant took his ATM Card accompanied with him, 

with Pin Number as security and for few months complainant paid interest and 

whenever accused could not pay the interest in time, complainant used to 

withdraw Rs.5,000/- per month from their joint account using the ATM Card. Due 

to such illegal acts of the complainant, the accused become frightened and 

approached the complainant asking for return of his ATM Card and the 

complainant returned the ATM Card on issuance of two blank cheques and to 

prove the said fact accused examined one witness in his defence and the said 

witness as DW-1 has stated that in his presence accused took loan of 

Rs.50,000/- in three instalments viz Rs.20,000/-, Rs.10,000/- and Rs.20,000/- 

and as security complainant took the ATM card with Pin number of the accused 

and used to withdraw Rs.5,000/- per months as interest from the account of the 

accused and when the accused approached the complainant for return of the 

ATM Card, the complainant asked for three cheques being security of each 

transaction and accordingly accused issued the same but said evidence of DW-1 

is found contradictory with the plea taken by the accused during examination 

u/s.313 Cr.P.C. That apart DW-1 has stated loan of Rs.50,000/- has been taken 

in three instalments whereas accused u/s.313 Cr.P.C once said about taking loan 

of Rs.20,000/- and Rs.10,000/- i.e altogether Rs.30,000/- and somewhere said 

that he took loan of Rs.50,000/- in two instalments i.e Rs.20,000/- and 

Rs.30,000/- which are also contradictory with the evidence of DW-1. That apart 

accused during examination u/s.313 Cr.P.C admitted that he has received the 

demand notice but fact remains that inspite of receipt of demand notice accused 

preferred to maintain silence, which gives adverse inference against the accused. 
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26.   A careful perusal of the evidence, tendered from the side of the 

accused person, i.e, evidence of DW-1 reveals that he has stated that accused 

jointly took loan of Rs.50,000/- from the complainant and as a security the 

complainant took the ATM Card with pin number of the accused and on expiry of 

a month, complainant used to withdraw Rs.5,000/- from the account of the 

accused being interest. The accused on being frightened in the month of 

September,2013 accompanied with him went to the house of the complainant 

and asked for return of the ATM Card and in return accused asked the accused 

to give three blank cheques and accordingly accused issued three blank cheques 

and got return the ATM Card from the complainant. During cross examination he 

has stated that no document is submitted to show that complainant took interest 

on the principal amount. 

 

  In the case of Bir Singh-Vs- Mukesh Kumar reported in [2019 

(195) AIC 155 (SC)] the Hon’ble Supreme Court held that: 

 

 “37. A meaningful reading of the provisions of the Negotiable Instruments 

Act including, in particular, sections 20,87 and 139, makes it amply clear that a 

person who signs a cheque and makes it over to the payee remains liable unless 

he adduces evidence to rebut the presumption that the cheque had been issued 

for payment of a debt or in discharge of a liability. It is immaterial that the 

cheque may have been filled in by any person other than the drawer, if the 

cheque is duly signed by the drawer. If the cheque is otherwise valid, the penal 

provisions of section 138 would be attracted.” 

 

  In the case of Rohitbhai J Patel-Vs- The State of Gujarat , the 

Hon’ble Apex Court held that: 

 

  “25…………It is to be noted that the respondent No.2 has admitted 

his signature on the impugned cheque. At no point of time, the cheque has been 

disputed. Once this fact is acknowledged that the signature on the cheque is that 

of the respondent No.2-accused, section 139 of the negotiable Instruments Act 



Page 16 of 18 
Crl Appeal No.19(S-2)of 2019 

 

would mandate the presumption that the cheque concerns a legally enforceable 

debt of liability.” 

 

  28. In the absence of compelling justifications, reverse onus 

clauses usually impose an evidentiary burden and not a persuasive burden. 

Keeping this in view, it is a settled position that when an accused has to rebut 

the presumption under Section 139, the standard of proof for doing so is that of 

“preponderance of probabilities”. Therefore, if the accused is able to raise a 

probable defence which creates doubts about the existence of a legally 

enforceable debt or liability, the prosecution can fail.” 

 

Further in the case of Uttam Ram-Vs- Devinder Singh Hudan and another 

reported in [2019(195) AIC 155(SC)], the Hon’ble Apex Court held that: 

 

“36. Even a blank cheque leaf, voluntarily signed and handed over by the 

accused, which is towards some payment, would attract presumption under 

Section 139 of the Negotiable Instruments Act, in the absence of any cogent 

evidence to show that the cheque was not issued in discharge of a debt”. 

 

27.  Now coming back to the case in hand it appears that Ext.7,Cheuqe 

has been issued in the month of October whereas DW-1 has said that in the 

month of September accused issued three cheques whereas accused Bijit Kalita 

in his examination u/s.313 Cr.P.C stated that he has issued two cheques. Further 

drawing interest of Rs.5,000/- from the account of the accused by the 

complainant is not substantiated by any document which the accused could have 

easily proved by calling his banker with statements of his account. So, the 

evidence of DW-1 not only contradictory to the pleas taken by the accused 

during examination u/s.313 Cr.P.C but also contradictory with the date of cheque 

in question and there is also no credible evidence of withdrawing Rs.5,000/- per 

month from the account of the accused by the complainant. As such the 

evidence of DW-1 does not inspire confidence to rely upon. Consequently the 

explanation offered by the accused during examination u/s.313 Cr.P.C is not 

probablise in view of the evidence tendered from his part. 
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28.   But fact remains that the accused is an educated person and 

serves as teacher and on received of demand notice he came to know about the 

claim of the complainant but he abstained from offering his explanation (if any) 

towards the demand notice rather he maintained silence, this conduct of the 

accused also gives adverse inference against him. It may also be pertinent to 

mention here that the accused being a literate person he could have approached 

law enforcing agency and also could have intimated his banker for stop payment, 

had if been the complainant retained his blank signed cheque which can be 

converted into valuable security but nothing of that sort of action has been taken 

on the part of the accused rather he remained silent all along and on filing the 

case, he offered his explanation that his blank signed cheque had been retained 

by the complainant as security for loan of Rs.50,000/- and converting the same 

into Ext.7 filed the case, which is not at all believable under any prudent view. 

So, it appears that accused failed to create any doubt about the story of the 

complainant. Hence, the accused failed to rebut the presumptions available 

u/s.139 of NI Act. 

29.   On the other hand, issuance of Ext.7 and taking loan from the 

complainant is duly proved by the complainant and it is also not disputed that 

Ext.7 had been issued by the accused containing his signature therein. It is 

further proved that Ext.7 had been tendered with banker of the complainant and 

same had been bounced due to insufficient fund in the bank account of the 

accused. Thereafter demand notice (Ext.1) had been sent by registered post in 

the address of the accused and accused received the notice and inspite of receipt 

of demand notice no payment has been made So, all the requisites for drawing 

presumption u/s.139 of N.I Act had been proved and as such the learned court 

below rightly drawn the presumption in favour of the complainant. 

  

30.  Considering all the above aspects of the matter and also the loan 

amount of Rs.1,50,000, the sentence imposed upon the accused by the learned 

Court below i.e to pay fine of Rs.2,00,000/- i/d to suffer simple imprisonment for 

one month u/s.138 of NI Act appears to be lenient and in lower limit, which 

deserves no interference and accordingly it is affirmed and maintained. 
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O R D E R. 

31.  In the conclusion, it appears that the appeal is devoid of merit, so 

the appeal stands dismissed on contest. The impugned judgment and order 

dated 28.05.2019, passed by learned Addl. C.J.M, Sonitpur, Tezpur in NI Case 

No.12/2014 under section 138 of N.I Act, whereby convicted the accused Bijit 

Kalita is affirmed and upheld maintaining the sentence. 

 

32.    Judgment is pronounced and delivered in the Open Court, 

Judgment is prepared on separate sheets and tagged with the case record. 

 

33.           Bail bond of the accused Bijit Kalita stands cancelled. He is 

directed to surrender before the learned Court below and serve out the sentence. 

 

34.         Return the LCR along with a copy of this judgment to the learned 

Court below immediately. 

 

35.   Interim order, if any stands vacated. 

 

36.  Given under my hand and seal of this Court on this 6th day of 

April, 2022 at Sonitpur, Tezpur.      

 

 (Shri S.K. Ghosh) 
  Additional Sessions Judge(FTC),  

      Sonitpur, Tezpur. 


